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Statutory Basis

Chapter 5

Race Discrimination

It shall be an unlawful employment practice for an
employer

(1) to fail or refuse to hire or to discharge any individual, or
otherwise to discriminate against any individual with
respect to his compensation, terms, conditions, or
privileges of employment, because of such individual’s
race, color . .. or

(2) to limit, segregate, or classify his employees or applicants
for employment in any way which would deprive or tend
to deprive any individual of employment opportunities or
otherwise adversely affect his status as an employee,
because of such individual’s race, color . . . Title VII of
the Civil Rights Act of 1964, as amended, 42 U.S.C.
2000e-2(a).
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Surprised?

Race is the first of the prohibited categories in
Title VIL
A 2004 Gallup poll found that:

— 76 percent of whites, zncluding 9 out of 10 under 30,
thought blacks were now being treated fairly or
somewhat fairly

— Only 38 percent of blacks thought so

Race discrimination claims, part of Title VII,

have risen every decade since the law was passed.

Title VII applies equally to everyone.
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Racism versus Prejudice

¢ The Civil Rights Act was created to curtail
racism.

* Prejudice is liking one group better than

another, usually for no logical reason.
— Prejudice, itself, is not illegal

* Racism institutionalizes prejudice and makes it an
integral part of the everyday social, political, legal,
educational, religious, and other structure of a
society, such that it adversely affects all aspects of
the lives of the targeted group.
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Understanding Racism

Research shows that managers are more likely to
evaluate those of their race higher than those not
of their race and more likely to recommend them
for promotions, raises, and the like.

— This is true for blacks, whites, asians — any race
Difference in terminology
Different contexts and histories
Racial narratives
The law deals with acts, not intent

The “new racism”
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Understanding Racism
(continued)

* Managers’ perceptions
— Appropriate response to claims of racial
discrimination or harassment from black employees
* A study released in 2002 found that workplace
discrimination against blacks is still the worst of
all groups.
* Itis important to understand the history behind
Title VII to understand:
— The law
— Where we are today

— How it impacts their actions in the workplace
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Background

History and its present-day effects account
for much of the race discrimination we see
manifested today

Slavery as an integral part of American life
lasted for well over 200 years, until after
the Civil War ended in 1865

Black Codes
Jim Crow laws
“Slave Codes”
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Background (continued)

* After Reconstruction, as during slavery, every
facet of the life of blacks was regulated

* Segregated public schools were outlawed by the
U.S. Supreme Court in Brown v. Board of Education
in 1954

— Blacks were not admitted into many schools until
much later

¢ Department of Labor Glass Ceiling Studies

— Employer workplace analysis and monitoring could
uncover much race discrimination before it progresses
to the litigation stage
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General Considerations

e Title VII was enacted primarily in response
to discrimination against blacks in the
country, but the act applies equally to a/.

* There are times when it appears the law
does not equally protect rights of
nonminorities.

* Race discrimination may occur against any
group and is equally prohibited under Title
VII.

59

Recognizing Race
Discrimination

The latest EEOC statistics for FY 2004 indicated that
race remains the most frequent type of claim filed with
the agency.

— Of the 79,432 charges filed, 34.9 percent of them were based on

race.

Often employers do not realize their treatment of a
particular race is building a case of race discrimination for
which they could ultimately be liable.

Intent may be established by direct evidence of
discrimination by the employer even when an employer
may discriminate for what it considers to be justifiable
reasons.

Recognizing Race
Discrimination (continued)

* An employer who has not considered the issue of
race may well develop and implement policies
that have a racially discriminatory impact, without
ever intending to do so.

— The “no-beard” case is an example

* As a manager, make sure you try to consider all

angles before making a decision.

— It is especially important to consider the realities of
those who belong to groups with whom you may not
be familiar.

Racial Harassment

To hold an employer liable for racial harassment, the
employee must show that the harassment was:

— Unwelcome

— Based on race

— So severe or pervasive that it altered the conditions of
employment and created an abusive environment

— There is a basis for imposing liability on the employer
Racial harassment may also have as its basis the employer
imposing on the harassed employee different terms or
conditions of employment based on race.

An employer’s prompt response to harassment is
important.
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A Word About Color

The Reconstruction Civil Rights

Act

* Color is one of the five categories included

in Title VII as a prohibited basis for

discrimination.

— Few cases have been brought using color as a
basis for discrimination.

Color discrimination can exist between two

people of the same race.

The three main pre-Title VII laws are
know collectively as the post-Civil War
statutes, or the Reconstruction Civil
Rights Acts

“Under color of state law”

The post-Civil War statutes provided little
relief to blacks facing employment
discrimination

42 U.S.C. Section 1981

42 U.S.C. Section 1983

Equal rights under the law
Patterson v. Mcl_ean Credit Union

Section 1981 does not permit actions for
racial discrimination during the
performance of the contract, but only in
making or enforcing the contract

The Civil Rights Act of 1991 now permits
recovery of compensatory and punitive
damages

Civil action for deprivation of rights
Protects citizens from deprivation of their
legal and constitutional rights, privileges,
and immunities, under color of state law
Neither the 14" Amendment nor section
1983 may be used for discrimination by
private employers

Jett v. Dallas Independent School District
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42 U.S.C. Section 1985

Summary

Conspiracy to interfere with Civil
Rights—Preventing officer from
performing duties

Known as the “Ku Klux Klan Act”

Addresses conspiracies to interfere with or
deprive the civil rights of others

Mississippi Burning case

Title VII prohibits discrimination on the basis of
race.

The employer must ensure that every employee
has an equal opportunity for employment and
advancement in the workplace, regardless of
race.

Employers must be vigilant to guard against the
morte stubborn, subtle manifestations of race
discrimination.

Racial discrimination may be by way of disparate
treatment or disparate impact.

Summary (concluded)

Disparate treatment may be shown by direct or
indirect evidence of discrimination.

Disparate impact may be more difficult to
discern, so employers need to closely scrutinize
workplace policies and procedures to prevent
unintended disparate impact leading to liability.

Race cannot be used as a bona fide occupational
qualification.




