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I.
INTRODUCTION

During the last two decades, many countries have experienced dramatic reforms in the area of personal bankruptcy.  By in large, the reforms have been adopted with the aim of providing financial relief to the growing number of over-indebted and financially fragile individuals.  Nonetheless, conspicuous disparities still exist among countries in their formulation of the fresh start policy and in the utilization level of bankruptcy by individuals.

This Article first provides an overview of the disparities among countries in their approaches to the fresh start policy.  It suggests that the debt relief available to individuals around the world ranges from no relief at all to a largely on-demand regime of debt forgiveness.  It then attempts to identify plausible reasons for the marked differences among the various countries.  It hypothesizes that the various formulations of the fresh start policy in personal bankruptcy around the globe are a function of the financial vulnerability facing people situated in a given country.  That is, to the extent that individuals in a given country have access to significant credit, and to the extent those individuals are protected by a limited government welfare safety net, one is more likely to find a fresh start policy in that country that is broad in scope.  Conversely, to the extent that the government in a particular country has opted not to deregulate the consumer credit market and has continuously provided broad welfare features to its citizens, then one is more likely to find a stingy set of debt relief in that country, if any.

Moreover, the global disparities in the scope of the fresh start policy are plausibly a product of a country’s pre-disposition towards entrepreneurship.  While not yet empirically tested, there seems to be a relationship between the availability of debt relief in a bankruptcy regime and the extent to which the government wishes to foster an entrepreneurial risk undertaking in society.  Countries that favorably view entrepreneurship seem to have adopted broader debt relief provisions in their bankruptcy laws as an attempt to provide incentives for individuals to become self employed.  Since entrepreneurs generally face a higher risk of financial failure as compared to wage earners, a broad fresh start policy in bankruptcy provides a necessary cushion to accommodate their increased financial vulnerability.  Conversely, countries that have a centralized economy or have a distinct preference toward large scale or government owned enterprises have little, if any, value for debt relief for individual entrepreneurs.

Bankruptcy is not only designed differently in different countries, but it is also being utilized to a much-varied extent in different parts of the globe.  For example, individuals in the United States, Canada and Australia are dramatically more likely to file for bankruptcy relief than individuals living in New Zealand, Japan, England and Israel.  This Article presents alternative hypotheses for the remarkably different utilization rates of personal bankruptcy around the globe.

II.
GLOBAL CONTEMPORARY PREVALENCE OF THE FRESH START POLICY1
The fresh start policy has now been in existence, in some form or another, for almost three hundred years.2  In its essence, the fresh start policy grants a financially troubled individual an opportunity to begin a new and unencumbered financial chapter in his or her life.  A fresh start policy generally includes a provision for debt forgiveness, a provision allowing a debtor to retain basic properties away from the reach of her creditors, and a provision that minimizes various forms of postpetition discrimination against the debtor. 

The scope of a debt forgiveness provision in bankruptcy, a central feature of many bankruptcy systems’ fresh start policy, manifests, to a large degree, the different gradation of the fresh start policy globally.  Hence, the different gradation of the fresh start policy around the world could be analyzed based on the availability, certainty, and promptness of the debt-forgiveness feature.  Applying this three-prong criterion, three contemporary approaches to debt forgiveness and fresh start policy can be identified around the globe.

First, there is the conservative camp.  The central feature in the bankruptcy regime of countries belonging to this camp is the conspicuous absence of any debt forgiveness provision to consumers.  The policies of these countries take one of two forms.  In the first form, countries simply hold that non-merchant individuals are ineligible to file for bankruptcy protection and therefore are not entitled to any debt forgiveness.  Included in this camp are some Asian countries such as China, Vietnam and Mongolia;3 some former Eastern Block countries such as Bulgaria, Ukraine and Hungary;4 some Middle Eastern countries such as Turkey and Saudi Arabia;5 some Mediterranean countries such as Italy and Greece.6   However, this group is primarily composed of South and Central American countries such as Brazil, Mexico, Argentina, Bolivia, El Salvador, Honduras, Panama and Venezuela.7
Under the second form, countries such as the Czech Republic, Chile and Egypt allow all individuals to petition for bankruptcy protection, but they are not entitled to obtain forgiveness of their debts as part of the process.8  Under both of these approaches in the conservative camp, the common theme is that bankruptcy is a creditor-oriented mechanism and is not designed to serve the interests of financially troubled individuals.

Next, there is the moderate camp. Unlike countries belonging to the conservative camp that provide no debt relief to consumers, countries belonging to the moderate camp offer debt forgiveness to financially distressed consumers.  However, while debt forgiveness is available in these countries, it is far from certain whether an individual will be granted relief.  In these countries a debtor is required to apply for discharge and a judge, exercising discretion and guided by statutory guidelines, decides whether, and under what circumstances, that individual’s debts should be forgiven.  Here, one finds some countries from the Far East and Asia such as India, Pakistan, Japan, Singapore, and the Philippines;9 some Scandinavian countries including Denmark,10 Norway,11 Finland,12 and Sweden13; some countries from continental Europe such as Austria,14 Germany,15 and France16; some Mediterranean countries including Portugal, Spain and Israel17; and a number of African countries such as South Africa,18 Kenya,19 and Uganda.20
While debt forgiveness is theoretically possible in these countries, empirical evidence suggests that few debtors obtain a discharge, since a very small percentage of the petitioners take the initiative to apply for discharge.  For example, one study in Israel found that less than five percent of petitioners eventually obtain a discharge.21  A similar phenomenon was reported in England before its 1976 reform of the bankruptcy system.  Prior to reform, it was the debtor’s duty to formally ask the court to exercise its discretion in granting the debtor a discharge.  In 1975, the bankruptcy reform committee in England proclaimed that it “[c]onsiders that evidence that so many bankrupts appear never to avail themselves of the machinery for obtaining a discharge is one of the most disquieting features of the present system of bankruptcy law in this century . . . .”22
There are several reasons why few individuals apply for and obtain a discharge in jurisdictions where it is the burden of the petitioner to initiate formal proceedings to convince a judge to grant a discharge.  First, some may be deterred from applying due to the burdensome costs associated with the procedure.  In other cases, unrepresented debtors may not have applied simply because they were unaware of the debt forgiveness feature of bankruptcy.  Lastly, other petitioners who were aware of the discharge provision may have deliberately avoided applying for it because of fear of attracting further publicity to their bankrupt status.23
While countries in the moderate camp avail debt relief to their petitioners, the debt forgiveness feature is neither certain nor prompt.  In contrast, countries belonging to the liberal camp, offer debt forgiveness with a high degree of certainty and with relative promptness.  This is accomplished primarily through the automatic granting of discharge within relatively short period of time.  The most liberal country in this camp is the United States.24  Under Chapter 7 of the United States Bankruptcy Code, most of the debtor’s prepetition debts will be forgiven25 and the debtor will keep all of her postpetition earnings.26  Unless there are specifically designated nondischargeable claims,27 or it is proven that the debtor engaged in certain prohibited conduct,28 the debtor will obtain a discharge approximately four months after the commencement of the bankruptcy petition.29  In practice, "[i]n the great majority of bankruptcies, at least in recent years, no one bothers to press objections, and the debtor receives the discharge when the prescribed period expires."30  In the alternative, the debtor may elect to proceed under Chapter 13 of the United States Bankruptcy Code,31 where an expanded discharge will be granted upon the completion of payments under the plan.32  The term of the repayment under a Chapter 13 plan is between three and five years.33
In addition to the automatic discharge, the United States Bankruptcy Code provides the debtor other means to start with a clean slate.  For example, there are broad exemption provisions in the United States Bankruptcy Code to assist the debtor in her attempt to start over again.34  Moreover, the United States Bankruptcy Code prohibits certain discriminatory conduct against the bankrupt.35
While not as broad as the fresh start policy in the United States, there are a few other countries, most of which were former British colonies or were influenced by British law, that provide the bankrupt with automatic debt forgiveness.  In England, for example, an individual who voluntarily petitions for bankruptcy protection automatically obtains a discharge of her prepetition debts after three years.36  The debtor, however, may keep only a limited amount of exempt assets.37  Furthermore, during those two or three years, the debtor is subject to various penalties and disabilities. Among the disabilities imposed on the debtor before discharge are the following:  (1) the debtor may not acquire or dispose of property on his own account; (2) the debtor is unable to freely enter into contractual relations or obtain credit; (3) the debtor cannot be elected to the House of Parliament or any local authority; (4) the debtor cannot be appointed, or act as, a Justice of the Peace; (5) the debtor cannot hold a solicitor's practicing certificate; (6) the debtor cannot act as a director of, or directly or indirectly take part in the management of, a company without leave of court.38  Also, until the discharge order is issued, the debtor's postpetition income is part of the bankruptcy estate.39
The insolvency laws of Canada, Australia, Hong Kong, New Zealand, Taiwan, Russia, Scotland and the Netherlands follow approaches similar to that of England.  In Canada, an individual debtor who files a bankruptcy petition the first time will automatically obtain a discharge within nine months after the commencement of the bankruptcy petition, unless an objection is made beforehand.40  However, where the individual debtor previously filed for bankruptcy protection or where a timely objection to the discharge is made, a judge has discretion in deciding whether to grant, suspend, condition or deny the debtor a discharge order.41  Until the debtor receives his discharge, various penalties are imposed on him.  For example, in many provinces such debtors are ineligible to serve as a member of a municipal council.  In addition, the undischarged debtor is precluded from initiating an action to enforce her property rights; she cannot serve as a director of a corporation; she may not engage in trade without disclosing to all those with whom she transacts that she is an undischarged bankrupt; and she cannot obtain credit for more than $500 for a purpose other than for necessities without informing the potential lender that she is an undischarged bankrupt.42
In Australia, the bankrupt will automatically obtain a discharge three years after commencing his bankruptcy proceedings, unless a timely objection is made or the court rules otherwise.43  Likewise, in 1998 Hong Kong adopted a bankruptcy regime that provides for an automatic discharge of the petitioner after four years, unless the petitioner previously filed bankruptcy, in which case, discharge will be granted after five years.44  Similarly, in New Zealand, the bankrupt will automatically obtain a discharge three years after the commencement of a bankruptcy petition, unless the debtor independently applies for and obtains a discharge earlier.45  In Taiwan46 and most recently in Russia,47 the unpaid debts of the bankrupt are extinguished upon the conclusion of the bankruptcy process.  In Scotland, the bankrupt receives an automatic discharge three years after filing a bankruptcy petition, unless the trustee or a creditor files a timely objection to discharge.48  Lastly, beginning in 1997, petitioners in the Netherlands became entitled for the first time to an automatic discharge of their debts at the end of a repayment period generally lasting three years.49
While some countries have clearly banished the traditional anti-debtor sentiments from their bankruptcy law, it seems equally clear that many countries still retain a bankruptcy regime that either does not recognize any of the debtors' interests or is largely intolerant and punitive towards them.

III.
THE REASONS FOR GLOBAL DISPARITIES IN THE FRESH START POLICY

A.  Historical Roots
Various reasons may account for the disparate global formulation of the fresh start policy in personal bankruptcy.  The current design of the personal bankruptcy regime in a number of countries may reflect nothing more than the continuing influence of the bankruptcy laws of the former colonial power in that country.  For example, the personal bankruptcy laws in India, Pakistan, Kenya, Uganda, and Israel can be traced to, and resemble to a large extent, the personal bankruptcy laws implanted during the period when the British government had control over these countries.  Importantly, the central feature of the fresh start policy in the personal bankruptcy system in all these countries is the judicial discretion used in granting debt forgiveness to individuals.50  Judicial discretion was also the central feature of the bankruptcy system imposed on those countries during the British colonial rule.51
In contrast, the lack of any discharge feature in the Chilean bankruptcy legislation, and the preclusion of non-merchants from bankruptcy relief in various other Central and South American countries, can be traced to the Spanish colonial power and specifically to the Spanish Commercial Code of 1829, which was largely hostile towards the bankrupts.52
B.  Deregulation of the Credit Market
One hypothesis accounting for the apparent trend during the past twenty years to liberalize the fresh start policy in bankruptcy among many countries may be the deregulation of their consumer credit market.  A government’s decision to deregulate consumer credit results in increased competition in consumer lending. This heightened competition naturally leads to enhanced affordability of consumer credit and ultimately produces greater access to consumer credit.  In turn, this wider access may generate increased financial vulnerability as individuals undertake excessive debt. This increased financial vulnerability of many consumers has plausibly prompted the legislators in a number of countries to revise their existing personal bankruptcy laws to accommodate the increased need by individuals of financial relief from over-indebtedness.  

Corresponding to the deregulation of its financial markets in the 1980s,53 Australia dramatically liberalized its bankruptcy law by introducing the automatic discharge provision into its bankruptcy system in 1980.54  Similarly, the recent reform and liberalization of the fresh start policy in personal bankruptcy in Scandanvia and Western Europe has followed a marked deregulation of the consumer credit market.  For example, Finland deregulated its consumer credit market in the middle of the 1980s and liberalization of its fresh start policy in bankruptcy soon followed in 1993.55   Norwegian legislators introduced the concept of debt forgiveness in their bankruptcy laws in the early 1990s following the deregulation of Norway’s credit markets in the mid 1980s.56  Following deregulation of the Dutch consumer credit market in the 1980s, the Netherlands introduced the concept of discharge in its bankruptcy regime in 1997.57  Similarly, the deregulation of the consumer credit market in the United Kingdom in the early 1980s has resulted in a massive increase in consumer debt, prompting a dramatic liberalization of the British fresh start policy in 1986.58  Finally, following the deregulation of the French banking system in the 1980s, France experienced substantial rise of consumer overindebtedness.59  To relieve the financial hardships faced by an increased number of individuals in France, the French legislators adopted a debt forgiveness provision in their civil code.60
Conversely, in countries from the Middle East, Africa and Eastern Europe where consumption is primarily based on the cash system and where consumer credit is highly regulated, legislators found no need to liberalize the bankruptcy system and have opted to retain limited, if any, financial relief to individuals.  For example, prior to the enactment of the new bankruptcy law in Russia in 1998, individuals were precluded from bankruptcy protection.  At that time, “the lack of a system allowing individuals to restructure or alleviate personal debt [was] not a concern because individuals in Russia continue[d] to operate on a cash economy.”61  Similarly, the regulated consumer credit market existing in Hungary makes bankruptcy-related debt relief for individuals less apparent.62  While the Italian government has recently embarked in earnest on deregulation of the financial credit market, its traditional tight control over it may explain in part its conservative fresh start policy in bankruptcy.63  Lastly, the firm grip of the governments in China and Saudi Arabia over the credit industry has resulted in individuals having little access to excess debt.64  This limited exposure to financial vulnerability explains in part the lack of financial relief afforded to individuals in the bankruptcy regimes of these two countries.65  

In addition to prompting liberalization of the fresh start policy in bankruptcy, countries that have deregulated their consumer credit market have also experienced a substantial increase in personal bankruptcy filings.  Following the deregulation of the consumer credit market in New Zealand in 1986, the number of bankruptcies in New Zealand rose by fifty percent.66  The United States also experienced a similar increase in personal bankruptcy filings following its deregulation of the consumer credit market in 1978.67  Britain and Scotland have similarly reported a substantial increase in personal bankruptcy filings following the deregulation of their consumer credit markets.68  Lastly, Australian researchers found a strong association between the rate of personal bankruptcies and the extent of deregulation in the consumer credit market in Australia.69
Interestingly, even in those countries that have recently dramatically liberalized the fresh start policy in personal bankruptcy, legislators have insisted on preserving the punitive features traditionally associated with bankruptcy. In the past, bankruptcy has been viewed almost as part of the criminal justice system in most of the world.  Bankrupts were subjected to draconian treatment, including relinquishment of the consortium of a spouse, imprisonment, exile, enslavement, mutilation of the debtor’s body parts, and death.70
Although these draconian practices have been largely abandoned, a number of countries that have recently expanded debt relief in bankruptcy have nonetheless retained, and in some cases have recently added, numerous punitive features to the bankruptcy laws.  For example, in 1996, the Israeli legislature liberalized the fresh start policy in bankruptcy.  However, it also retained and added various provisions to its statutes aimed at penalizing individuals pursuing bankruptcy, such as those prohibiting the debtor from using credit cards, owning any interest in a corporate entity, or maintaining a checking account.71  Also, in New Zealand, despite its automatic discharge policy in bankruptcy, a bankrupt is still subject to a number of restrictions such as a prohibition from being a member of Parliament, a mayor or council member of a city, a juror, a director of a company, a real estate agent or an auctioneer.72  Similar limitations are imposed on petitioners in Australia, Canada and England despite the broad debt relief available in these countries.73
C.  Welfare State
Another hypothesis for explaining the global disparities in the scope of the fresh start policy among nations is the difference in the availability of social welfare.  The weaker the social safety net a particular country provides to its citizens, the more likely it is that individuals will resort to borrowing to obtain services otherwise provided by the government, such as education, medical benefits, and housing.  Also, a government’s decision to provide limited financial welfare benefits results in a diminished safety net for individuals.  This restricted safety net inevitably leads to greater individual financial vulnerability arising from job layoffs, medical bills, or family dissolution.  

The limited social safety net afforded to Americans may have plausibly contributed to the increased financial vulnerability of individuals and the corresponding adoption of broad financial relief in bankruptcy.74  Similarly, the relatively liberal debt

forgiveness available in New Zealand seems to directly correspond to the diminished welfare offered to New Zealanders beginning in the early 1990s, which has led to an increase in financial vulnerability as manifested through the increase in personal 

insolvencies in New Zealand.75  Australia provides another illustration of the interrelationship between welfare state and financial relief in bankruptcy.  Australia dedicates a relatively small percentage of gross domestic income to social welfare 

expenditures.76  The relatively marginal safety net offered to it citizens coincides with the expansive debt relief made available in Australian bankruptcy to individuals.77
Recently, cuts in the welfare state preceded a liberalization of the fresh start policy in a number of countries.  For example, gradual reduction in the Netherlands’  

welfare state beginning in the early 1980s78 was followed by the introduction of the automatic discharge provision to the Dutch bankruptcy regime in 1997.79  Similarly, a retrenchment in the welfare state in England during the early 1980s was followed by the adoption in 1986 of a bankruptcy provision automatically forgiving most debtors their pre-petition debts after three years under bankruptcy protection.80  Lastly, Canada’s 

introduction of the automatic discharge in bankruptcy in 199281 followed years of cut backs in Canada’s welfare state, which culminated in a fundamental downsizing of federal welfare programs in the mid 1990s.82
In contrast, in socialist oriented governments, such as Scandinavian countries, or in centrally planned economies such as China and Mongolia, there seems to be less need for broader financial relief as part of the personal bankruptcy regimes.  People living in such countries enjoy broad welfare financial support such as full employment or generous unemployment benefits, universal healthcare, subsidized higher education and 

public housing.83  Hence, individuals there find less of a need to finance basic necessities such as medicine, education and housing and therefore have lower exposure to over indebtedness.  Also, to the extent people living in these economic systems become financially vulnerable, they may resort to the broad governmental safety net that provides them with an all-important financial cushion, making bankruptcy relief significantly less 

important.84  Hence, most of these welfare prone states have opted not to incorporate expansive debt relief features such as automatic debt forgiveness provisions into their bankruptcy regimes and instead have formulated bankruptcy regimes with either little relief or relief that is based on judicial discretion.85
D.  Disposition towards Entrepreneurship
The final hypothesis accounting for the global disparities in bankruptcy-related relief is the governments’ differing disposition towards entrepreneurship.  Scholars have uniformly pointed to the incentives a broad fresh start policy provides to entrepreneurs. A broad fresh start policy encourages individuals to take risks in starting a new business venture.86  A fresh start policy protects entrepreneurs from the potentially devastating consequences of unlimited liability that they may sustain in the event their sole-proprietorship business venture fails.  This added safeguard provides the entrepreneur an important incentive to start a new business venture.87
Hence, to the extent a government is interested in fostering an environment conducive to entrepreneurship, it would recognize the need to incorporate provisions in its bankruptcy system that promote a broad fresh start policy.  The bedrock of the economy in the United States is private entrepreneurship.88  Correspondingly, its liberal bankruptcy laws include provisions which provide incentives for individuals to take entrepreneurial risks.  Similarly, Canada’s firm support and placement of high value on pursuit of entrepreneurship opportunities in society89 is reflected in the Canadian bankruptcy system that affords broad financial relief to insolvent entrepreneurs, among others.90
Other countries newly embracing entrepreneurship have recently adopted a more liberal fresh start policy in bankruptcy partly to provide an added incentive for individuals to undertake entrepreneurial risks.  For example, beginning in the early 1990s, Germany has actively embraced the promotion of entrepreneurship by dramatically increasing the number of programs providing financial support for new entrepreneurial ventures and reducing the bureaucracy associated with start up firms.91   Concurrently, in 1997, Germany substantially revamped its bankruptcy laws incorporating debt forgiveness provision for the first time.92  Similarly, during the 1990s, the Finnish government undertook a number of new initiatives aimed at increasing entrepreneurship.93  Paralleling the pro-entrepreneurship campaign, the Finnish government also reformed its bankruptcy laws introducing discharge in 1993.94  The conservative fresh start policy in the Israeli bankruptcy law matched the anti-entrepreneurship sentiment that traditionally prevailed in Israeli society.  However, its liberal reform of the fresh start policy in 1996 reflected the Israeli government’s emerging support of private entrepreneurship.95  Lastly, current reform efforts to further liberalize the bankruptcy laws in England are partly premised on giving individuals more incentives to become entrepreneurs.96
In contrast, countries such as China and Mongolia that have traditionally exhibited suspicion towards entrepreneurship, also failed to include any debt relief to financially vulnerable individuals, including financially vulnerable entrepreneurs.  While these countries have recently transitioned from a central economy into a market-based economy have incorporated arrangement into their bankruptcy regime to deal with business failure, such  arrangements have been limited to formerly state owned enterprise or large scale international companies. These recent bankruptcy laws targeting formerly state owned enterprises or large  scale international companies reflect these governments’ desire to attract large scale international investment by large companies, and their indifference toward small-scale local entrepreneurship.97
IV.
PERSONAL BANKRUPTCY RATES AND THE REASONS FOR THE DISPARITIES

Globally, the fresh start policy formulation is diverse and distinct to the particular country’s economic, historical, social and political infrastructure.  Not only do countries have divergent formulation of the fresh start policy, but they also have remarkably different per capita utilization level of the personal bankruptcy system.  While not comprehensive in scope, some initial data suggests that even among countries with relatively liberalized fresh start policy in bankruptcy, there is a substantial disparity in the levels of bankruptcy filings.  

In the United States there were approximately five bankruptcy filings per 1,000 citizens in 1997.98  In the same year, Canada had three personal bankruptcy filings for every 1,000 individuals.99  In 1997, Australia had a bankruptcy filing rate of approximately 1.7 per 1,000 individuals,100 while New Zealand and Japan reported .7 bankruptcy filings per 1,000 individuals for the same year.101  Also in 1997, England and Wales experienced as few as .47 bankruptcy filings per 1,000 individuals.102  Lastly, in 1997, Israel reported approximately .16 bankruptcy filings per 1,000 people.103  In other words, in 1997, Israel had sixteen personal bankruptcies for every forty-seven English and Welsh, seventy New Zealanders and Japanese, 170 Australian, 300 Canadian, and 510 American personal bankruptcies.

The striking disparities in the personal bankruptcy filing rates may be attributed to differences in relief that is available in the various bankruptcy systems.  The relatively high bankruptcy filing rate in the United States may be partly due to the expansive debt relief available to Americans.104  In contrast, the relatively low bankruptcy filing rate in Japan and Israel may be the product of grudging financial relief offered to Japanese and Israelis under their respective bankruptcy regime.105
Also, the disparities may be a product of the varying degrees of safety net provided by the various countries.  The rather expansive Israeli statutory based social welfare state reduces the number of individuals who are in dire financial distress.106  Similarly, the relatively extensive benefits that still characterize the United Kingdom’s welfare system despite the cutbacks in the 1980s, provide critical economic cushion to its citizens that insulate them to an extent from financial distress.107  Likewise, the Japanese low per capita bankruptcy rate could be attributed partly to its welfare state.  While the structure of the welfare system in Japan is primarily non-statutory, it nonetheless offers broad safety net to individuals through the various private provisions of welfare.108  In contrast, the United States, Canadian and Australian limited welfare regime exposes more individuals to financial trouble.109   Indeed, a number of recent empirical studies have documented the relationship between welfare state and levels of bankruptcy filings.110
Also, the higher filing rate in the United States, Canada and Australia may be the result of increased availability of consumer credit as well as laxer consumer credit standards employed by financial institutions.111  In contrast, financial institutions in Japan and Israel are reportedly employing stringent consumer credit standards.112
Furthermore, the differing bankruptcy filing rates could plausibly be the product of the diverging personal saving rates. The Japanese household saving rate as a percentage of disposable income of approximately twelve percent and the average household savings rate of gross disposable income in Israel of twenty-five percent provide added financial cushion to Japanese and Israelis.113  In contrast, the relatively higher per capita personal bankruptcy rate in Australia, Canada and the United States may be a function of their marginal household saving rate.  In Australia, the household saving rate has fallen from a respectable twelve percent in the mid 1980s, to less than one half of one percent in 1999.114  Similarly, the household saving rate in Canada has fallen from the high in 1981-1982 of eighteen percent of disposal income to less than two percent in 1998.115   Likewise, the household saving rate in the United States has reached into the negative territory for the first time in 1998.116
Next, the disparate bankruptcy filing rates may be a product of differing levels of public awareness about the availability of bankruptcy relief.  In the United States and Canada, for example, attorneys’ advertising about bankruptcy is quite pervasive.117 Several studies in the United States have found a relationship between increased attorneys’ bankruptcy advertising and the recent increase in consumer bankruptcy filings.118  Further, some studies have suggested that at least a quarter of the bankruptcy petitioners in the United States and Canada in the 1990s have learned about the option of bankruptcy from such persistent advertising.119  In contrast, until very recently, attorney advertising in Japan and Israel has been prohibited which, plausibly, contributed to the limited public awareness of personal bankruptcy as a form of financial relief for individuals.120  

Also, differing levels of societal stigmatization of bankruptcy may be a factor in the disparate bankruptcy filing rates.  While not empirically tested, some have attributed the rising number of bankruptcy filing rates in Australia and the United States to the diminishing impact of bankruptcy stigma.121  In contrast, in Japan, New Zealand, England and Israel, for example, stigma reportedly plays an important role in deterring financially troubled individuals from commencing bankruptcy protection.122   Similarly, while no specific data is available, consumer bankruptcy filing in Thailand is rare reportedly in part because of the adverse perception in society associated with such proceeding.123
Furthermore, differing degrees of intra-family and community support may have also contributed to the disparities in the bankruptcy filing rates.  For example, Japanese relatively low per capital bankruptcy filing rate may be attributed to its society’s emphasis on group solidarity.  In Japan, families and large employers play a pivotal role in providing a certain degree of cushion and support that reduces the risk of financial failure.124  Similarly, the cohesiveness and the centrality of the Israeli family unit may also partly explain the relatively low per capita bankruptcy-filing rate there.125
Lastly, the relatively high bankruptcy rate in the United States may be due to the relatively low access costs to the bankruptcy system.  The bankruptcy process costs American petitioners approximately $185-200 in filing fees and between $300 and $1,800 in attorneys’ fees.126  Similarly, in Canada, petitioners’ access to the bankruptcy relief includes a $50 filing fee, $170 counseling fee, and approximately $1,500 in trustee’s fees.127  In sharp contrast, England’s relatively low personal bankruptcy rate may be partly associated with the high court fees for initiating bankruptcy.128  Similar to England, the per capital bankruptcy filing rate in Israel may be relatively lower due to the significant bankruptcy access costs that include approximately $500 in filing fees and between $1,000 and $5,000 in attorneys’ fees.129  Thailand’s bankruptcy regime also illustrates the potential impact of costs on bankruptcy filing rate.  While no specific data is available, consumer bankruptcy filing in Thailand is highly uncommon in part allegedly because of the costs associated with the process.130  Similarly, consumer bankruptcy filing rates in Germany has been very small, even following its recent expansion of available debt relief in bankruptcy, primarily because of the high costs and the complex bureaucracy of its bankruptcy system.131
V.
CONCLUSION

The fresh start policy in personal bankruptcy has undergone some significant changes around the world  during the last twenty years.  A significant number of countries that traditionally had a rather conservative debt-relief regime have recently adopted broad revisions to their bankruptcy laws, dramatically liberalizing their fresh start policies.  Countries such as Hong Kong, England, Scotland, Germany, Austria, France, Israel and Finland have abandoned their fixation with bankruptcy as a punitive mechanism against a defaulting debtor, or as a creditors’ collection tool.  Instead, these countries have opted for a bankruptcy regime that is more concerned with debtor’s opportunities for a fresh start.  However, these dramatic reform undertakings were not identical in all of these countries.  This Article articulates a number of alternative theories that may account for the disparities that have remained, including the extent of the consumer credit deregulation, the welfare benefits afforded to individuals in a given country, and the government’s predisposition towards entrepreneurship.

Nonetheless, while many countries have recently liberalized the fresh start policy in bankruptcy, there seems to be an equally noteworthy trend in the opposite direction.  While strenuously resisted by groups advocating preservation of the existing liberal fresh start policy in the United States, the ongoing and persistent proposals to reform bankruptcy law in the United States suggests that legislators in the country that affords the broadest fresh start to financially fragile individuals may be inclined to limit its availability and scope.132  These attempts to reduce the scope of the debt relief available in the United States are premised primarily on the concern of abuse.  The process of expanding traditionally conservative debt relief regimes, on the one hand, and reducing debt relief available in the most liberalized debt-relief regime, on the other hand, suggests that there is an overall trend of global convergence of bankruptcy systems.  This bankruptcy regime convergence seems to parallel similar global convergence with respect to consumer credit deregulation, welfare state, and attitude towards entrepreneurship.133
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