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NOTES

I. SEXUAL ORIENTATION DISCRIMINATION

a. Not recognized under Title VII

b. But Same Sex Harassment is recognized under Title VII: Why not sexual orientation harassment?

i. If same-sex harassment includes e.g. remarks about sexual orientation, federal courts may deem the harassment to be sexual orientation harassment, not covered by Title VII (e.g. Spearman v. Ford Motor Co. 7th Cir. 2000 – homosexual epithets and locker room graffiti directed toward homosexual factory worker did not create grounds for a Title VII sexual harassment claim).  

c. Sexual Orientation Discrimination not protected as “gender discrimination” under Title VII

i. DeSantis (p. 320)

d. Sexual Orientation is a “prohibited factor” under California FEHA. 

i. Ten other states and many cities and counties protect against sexual orientation discrimination in employment and/or city or state contracts with private employers.

e. Status versus Conduct as grounds for adverse employment action:

i. Is the employer discriminating against the employee or applicant because of their actual or perceived sexual orientation? (status)

1. is employment decision based on stereotypes? (illegal under FEHA).

ii. Is the employer adversely acting against an employee or applicant because of conduct or behavior that may be perceived as associated with a particular sexual orientation? (conduct/behavior) 

1. could this action be supported by a valid business reason?  (uniformly applied?  Evidence of illegal discrimination under FEHA?)

II. RELIGIOUS DISCRIMINATION

a. Religious exemption: religious organizations are exempt from liability for religious discrimination.

i. Exemption does not extend to other types of discrimination (e.g. racial discrimination).

ii. e.g. hiring priest

iii. Educational institutions run in whole or substantial part by religious organization or if its curriculum is designed to promote a certainly religion are also exempt from religious discrimination in employment.

1. may also be a “BFOQ” to have e.g. professors of the religion teach certain courses (Pime p. 376).

b. Religious Harassment

i. Negative comments, remarks, jokes, intimidation regarding religion may create a “hostile work environment.”

ii. Post 9/11 Harassment of members of certain religions

c. Reasonable Accommodation 

i. Employers have a duty to reasonably accommodate religious beliefs and practices.

ii. Case by case concept

iii. Examples: flexible scheduling, waiver of grooming code policy

iv. Employee must cooperate with employer’s accommodations

1. Wilson (p. 358) (the ‘button’ case)
2. Vargas (p. 369) (“hair tuck” case)

v. “undue hardship:” case by case evaluation of costs to employer of accommodation

1. TWA (p. 373) (Sabbath schedule conflict)

2. Factors to consider (see p. 372)

d. Proselytizing at work: “The office preacher”

i. Federal Civil Employees’ Guidelines regarding religious activity at work (1997)

1. may discuss religion with reasonable restrictions

2. may argue the “correctness” of their views

3. if told by co-worker to stop, must cease discussion

4. may place religious symbols in office

5. tension between constitutional freedom to exercise religion and separation of “church and state.”

ii. Private Sector: tension between religious harassment and reasonable accommodation

1. If unreasonably interferes with work or comfort of other employees, activity or speech need not be “accommodated”

a. Chalmers (p. 364): Evangelical employee’s letter writing to co-workers’ homes led to termination: employer had no duty to accommodate.

e. Pre-employment inquiries:

i. Ask general question regarding e.g. availability for scheduling hours, etc.

ii. Don’t make assumptions or ask questions about religious practices.

III. NATIONAL ORIGIN DISCRIMINATION

a. “Speak English Only” Rules (SEO Rule) 

i. Employers institute policies for reasons such as safety, efficiency, customer and guest “comfort,” and to promote harmony (“I think they are talking about me”)

ii. Is the policy overly broad?

1. e.g. must it apply to breaks?

2. Rule applies in the parking lot

iii. Does the policy create a work environment that is “hostile” to employees?

1. (e.g. University of the Incarnate Word: 2001 settlement for $2.44 million with custodial workers who had been insulted by supervisor along with the imposition of the Speak English Only Rule)

iv. “Coding:” “Fluency in Spanish a plus” in hiring may create liability for SEO Rule 

1. Premier Operation Services settlement for $700K (2000)

b. “Accent Discrimination”

i. does the accent “materially interfere with job performance?”

1. if yes, then valid business reason for adverse employment action.

2. mere “preference” not enough.

c. English Language Proficiency

i. Does the job require some English language skills? 

ii. Does the individual lack the requisite English language skills?

iii. If so, then valid business reason for adverse employment action based on lack of English language proficiency

iv. If not, then may be considered a form of national origin discrimination.

d. Harassment

i. Jokes, comments, negative remarks regarding national origin may create a “hostile work environment.”

ii. Post 9/11 incidents

e. Disparate Treatment 

i. Discriminatory intent may be evidenced by jokes, negative comments, etc. 

ii. McDonald’s post 9/11 case

f. Disparate Impact

i. Policy that is “facially neutral” that has adverse impact on entire group.

g. Pre-employment Inquiries: IRCA and National Origin Discrimination

i. Uniformly apply I-9 procedure post-offer

ii. Don’t select certain applicants for which to make I-9 process more burdensome.

iii. May ask in interview: “If given job offer, will you be able to provide documentation of your legal authorization to work in the U.S.” 

1. ask of all applicants

iv. Don’t ask about birthplace, citizenship, etc. in interview.

