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BUSINESS LAW 508 
Professor Williams 
Fall, 2014 
 
Office:               JH3121 
Telephone:        (818) 677-2905 
Fax:                   (818) 677-6264 
E-mail:              melanie.williams@csun.edu    
  For email messages, type “BLAW 508” in the reference portion 
Office Hours:    Many office hours are scheduled each week – call x2905 for appointments. In addition, 

Wednesdays 5:00 – 6:00 p.m. and Fridays noon – 1:00 (for the duration of the class).  
Text:                  Required: Business Law: The Ethical, Global & E-Commerce Environment, Mallor et al., 

15th ed. This text is available hardcopy at the campus bookstore and elsewhere or online 
(at significant savings) at https://create.mcgraw-hill.com/shop/   You’ll need Business Law 
I Mallor 15th ed. ISBN 9781121608115 (approximately $30) and Business Law II Mallor 
155th ed. ISBN 9781121608085 (approximately $26).  
Other resources are available at www.mhhe.com/mallor15e. Look particularly for chapter 
quizzes.  

Moodle  Course information, including updates and grades, will be posted on moodle: 
moodle.csun.edu  You access it through your campus account. For more information, see 
http://www.csun.edu/at/ 

Turnitin.com Some assignments are due uploaded to turnitin.com, which is accessed through Moodle. 
 
Lecture captures (podcasts) are located at: 
http://csun.echo360.com:8080/ess/portal/section/1e719a7e-3735-4da5-8072-6d709ea6c80e 
 
MBA Program  
 
The MBA program prepares students for professional growth integrating current business theory and 
practices with their own experiences. Designed to be accessible to the fully employed student, the 
interdisciplinary program emphasizes analytical thinking, communication, effective teamwork, a global 
perspective and practices. A spirit of collegiality among the students, faculty, and community is fostered 
through social and professional activities. 
 
Objectives of the Course 
 
Business Law 508 (3 units) is designed to provide students with an understanding of the legal 
environment in which business decisions are made. The course will cover the topics of the court system 
and procedure. We will analyze how the legal system has been created, and how it is modified to address 
changing concerns. We will study the law of torts, contracts, agency and business organizations 
 
You will analyze how law applies to factual settings. You will read court decisions, prepare written briefs 
of the decisions, orally defend your interpretations of the cases, and answer hypothetical questions in 
open class discussion. You will learn to distinguish the application of rules depending on changing 
circumstances in various cases and hypotheticals. You will learn to argue alternate sides of a dispute 
regardless of personal belief. You will learn to identify the functions, policies, and trends in the law, and to 
consider social, economic and ethical influences on the law.  
 
Exams are composed of one or more essay questions that require you to analyze factual situations, 
identify legal issues and apply the law in determining the outcome of hypothetical cases. Exams 
sometime include multiple-choice and short answer questions. 
 
 

https://create.mcgraw-hill.com/shop/
http://www.mhhe.com/mallor15e
http://www.csun.edu/at/
http://csun.echo360.com:8080/ess/portal/section/1e719a7e-3735-4da5-8072-6d709ea6c80e
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Course topics 
  
I.   The Legal System          (5% of class time) 
 A.         Purposes of law 
      B.         Historical background 
          1.  Common law: flexibility of system designed to find remedies for evolving notions of 

fairness and rights 
                        a.          Courts of law 
                        b.          Courts of equity 
              2.    Constitutional law 
                3.    Statutory law 
      C.         Legal Reasoning 
                1.     Case law analysis, role of precedent 
                2.    Statutory Interpretation 
                       a.          plain meaning 
                         b.          legislative history 
                         c.          public policy 
                         d.          precedent 
     D.         Distinction between state and federal law 
      E.         Distinction between civil and criminal law 
      F.         Procedural (sufficient to understand cases studied) 
                1.   Court structure 
                       a.      jurisdiction 
                      b.          trial courts distinguished from appellate courts 
               2.    Stages of lawsuit 
                      a.          pleadings 
                      b.          discovery 
                      c.          trial 
                 d. appeal (NB: importance of distinguishing questions of law from questions of fact) 
  
II.   Remedies (5% of class time) and Dispute Resolution 
  A.         Damages 
            1.     Compensatory: purpose, duty to mitigate 
                    a.          actual 
                         b.          general 
              2. Punitive damages: purpose 
             3. Liquidated damages: purpose, enforceability 
  B.  Equitable remedies: Extraordinary relief 
  1. Specific performance 
 C. Dispute Resolution: Mediation and arbitration 
  
III.        Torts (20% of class time) 
      A.     Intentional: applicability of punitive damages 
        1.          Related to intangibles: invasion of privacy 
        2. Related to property rights  
   a. trespass 
               b. nuisance 
                 3. fraud/misrepresentation (coordinated with later discussion in contracts) 
     B.   Negligence 
                          
   C.         Strict liability: Products liability 
 
IV.        Contracts (25% of class time) 
    A.   Agreement: offer, acceptance, including applicability of UCC  
      B. Reality of consent 
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            1.      Misrepresentation/fraud 
               2.          Mistake 
                3.          Duress 
                4.          Undue influence 
       C.   Legality 
         D. Writing: Statute of Frauds 

E. Performance, remedies, quasi-contract (coordinated with earlier discussion) 
 

V. Agency (15% of class time) 
 A. Creation & Operation of Agency relationship 
  1. Duties of Agent to Principal 
  2. Duties of Principal to Agent 
  3. Termination of Agency 
  4. Third-party Relations of the Principal and the Agent 

a. Contract liability of Principal and Agent 
b. Tort liability of Principal and Agent 

 
VI. Employment Law (10% of class time) 
 A. Workers’ compensation 

B. Legislation protecting wages, pensions and benefits 
C. Title VII 
D. Employment at will 

 
VII. Business Organizations (20% of class time) 

A. Sole proprietorships, partnerships, joint ventures, limited partnerships, LLCs, LLPs, & 
Corporations defined and distinguished 

B. Liability consequences of various forms of business organizations 
C. Tax consequences of various forms of business organizations 
D. Operational characteristics of various forms of business organizations 
  

Class Preparation 
 
Most classes are live, however, there are some online components to this class so that we complete the 
requisite course work. There may be some additional components available electronically.  Assignments 
include readings from the text. In addition, there are cases, problem cases and practice exam questions 
which must be briefed in writing. A "case" is a court case which is contained in the text. A "problem case 
(PC)" is an end-of-chapter case summary, which, again, must be briefed. These problem cases are also 
actual court cases, but do not include the courts’ decisions - that will be your job to analyze. When a 
problem case contains questions, simply ignore them, and instead brief the case. For cases assigned for 
the live classes, simply bring them to class.  For cases and critiques assigned for on-line submission, you 
will submit assigned work on turnitin.com. Late submissions receive no credit. 
 
You will be called on at random throughout the semester to read your briefs and problems in class. You 
will not be graded on the briefs or problems. These are learning tools, not finished product. However, if 
you are unprepared or absent, this will affect your grade as discussed below. You may not record the 
class without permission. 
 
In addition to live classes, this course has a significant portion of its activities completed remotely.  Please 
examine the assignments schedule carefully and watch for materials available on Moodle and as email 
links. Be sure to check both the course Moodle site along with your campus email account (which can be 
forwarded as you wish).  
 
The schedule is tentative and subject to change. Be sure to monitor Moodle and class discussions for 
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updates and changes. 
 
Briefing Cases 
 
To brief cases, case problems and questions, use the following "IRAC" format: 
 
             Issue:   What question must be answered in order to reach a conclusion in the case? This should 
be a legal question which, when answered, gives a result in the particular case. Make it specific (e.g. 
"Has there been a false imprisonment if the plaintiff was asleep at the time of 'confinement'?") rather than 
general (e.g. "Will the plaintiff be successful?") You may make it referable to the specific case being 
briefed (e.g. "Did Miller owe a duty of care to Osco, Inc.?") or which can apply to all cases which present 
a similar question, (e.g. "Is a duty owed whenever there is an employment relationship?") Most cases 
present one issue. If there is more than one issue, list all, and give rules for all issues raised. 
 
             Rule: The rule is the law which applies to the issue. It should be stated as a general principal, 
(e.g. A duty of care is owed whenever the defendant should anticipate that her conduct could create a risk 
of harm to the plaintiff.) not a conclusion to the particular case being briefed, (e.g. "The plaintiff was 
negligent.") 
 
             Application: The application is a discussion of how the rule applies to the facts of a particular 
case. While the issue and rule are normally only one sentence each, the application is normally 
paragraphs long. It should be written debate - not simply a statement of the conclusion. Whenever 
possible, present both sides of any issue. Do not begin with your conclusion. The application shows how 
you are able to reason on paper and is the most difficult (and, on exams, the most important) skill you will 
learn. 
 
             Conclusion: What was the result of the case? 
 
With cases, the text gives you a background of the facts along with the judge's reasoning and conclusion. 
When you brief cases, you are basically summarizing the judge's opinion. With case problems, the editors 
have given you a summary of the facts of an actual case, but have not given you the judge's opinion. 
Your job is to act as the judge in reasoning your way to a ruling, again using the IRAC format. While most 
of these case problems are followed by a question, ignore the question and instead brief the problem.  
 
Most briefs are one page long. They must be brought to class on the day they are to be discussed. Once 
an assignment has been discussed, you no longer need to bring it to class. Since the briefs are not 
normally turned in, they may be either handwritten or typed. 
 
Exams and Grade Distribution 
 
There will be a midterm and a final exam. The final exam is cumulative and will be given on the last day of 
class. The grade allocation is as follows: 
 
Midterm:  35% of course grade 
 
Final exam: 65% of course grade 
 
Grading 
 
In addition, your grade is affected by whether you have prepared case briefs. Briefs are credit/no credit.  
Completing them is essential to success in developing an understanding, however, they are not graded.  
These are work product, not finished pieces.  
 
You’ll be called on at random for cases due in the “live classes”.  For online submissions and critiques, 
you’ll be graded on whether they were completed.  If you don’t complete a brief or critique, you’ll receive 
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an “unprepared” mark.  One such mark will be dropped from consideration in grading. Any unprepared 
marks beyond that will cause your final grade in the course to be reduced by 0.1 for each such mark.  
 
The grade reached after averaging the assignments and exams will be the minimum grade you can 
receive in the course. At the professor's sole discretion, your course grade may be raised based on 
classroom participation and improvement. Briefs and critiques that improve the class discussion are 
valued.  Plus/minus grading is used. 
 
Grading System (taken from "Regulations", CSUN catalog) 
 
GRADE                         DEFINITION                             GRADE POINTS 
 
A                                    Outstanding                                 4.0 
A-                                                                                 3.7 
B+                                                                                       3.3 
B                                    Very Good                                   3.0 
B-                                                                                        2.7 
C+                                                                                      2.3 
C                                    Average                                       2.0 
C-                                                                                       1.7 
D+                                                                                      1.3 
D                                    Barely Passing                             1.0 
D-                                                                                       0.7 
F                                     Failure                                         0 
 
How to Get an A 
1. Read the assignments actively, e.g. highlighting, taking notes, annotating an outline. 

2. Listen to the podcasts actively, taking notes, annotating your outline, etc. 

3. Brief the cases, trying to apply the rule to the facts in a logical, organized fashion. Write enough to 
demonstrate understanding and depth. Avoid repetition, irrelevancies and observations unanchored 
to the law.  

4. Listen carefully to others' briefs, comparing them with your own. What could you have done better? 
What did you do well? What questions or observations do you have? Raise them in class when 
appropriate. 

5. After class, look again at your briefs. How would you re-write them? Do it. 

6. Test your knowledge by working through the student workbook and online quizzes. 

7. Again, annotate your outline, reflecting what you learned from class and the student workbook and 
quizzes. 

8. If, after we've discussed a brief in class you're still confused, talk to me. It's my job to help you. Come 
to office hours with specific questions and concerns on material we've covered. Don't come for a 
preview on material we haven't yet covered in class; it's unproductive. 

9. Center yourself. You're smart. You work hard. Panic and apathy are unproductive (and, even worse, 
contagious). Take initiative (figure out the page numbers, determine what work is assigned, read the 
messages and materials posted on Moodle), take responsibility, don't focus on minutiae but instead 
realize that you're being given repeated exercises in reading comprehension and logical thinking. But, 
because we're on a condensed schedule, you only have 8 weeks to figure this out. Don't dally.  
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10. If you don't want to do all of this (or simply can't because of your other commitments) that's fine, but 
realize that it's a choice you're making. Don't outsource the consequences.  

 
General Instructions on Taking Exams 
 
Answer each question fully, clearly, and in the order given. Mere conclusions receive no credit. You 
should: 
 

 Discuss the issue 
 Define and discuss any principles of law, legal theories, etc., relevant to the question. 
 Fully apply the given facts to the legal principles on which you rely. Do not ignore any facts, even 

if they do not support your conclusions. Do not assume that I know that you know something - tell 
me in your exam what you know, defining every legal term used.  

 The actual conclusions you reach could be the least important part of your answer - but you must 
base your conclusions on complete and intelligent applications of the facts to the legal principles 
involved 

 If further facts could affect the outcome of the problem, state with particularity what they are, and 
how they could affect the outcome. 

 You may either use the "IRAC" format or write in straight paragraph form. Either way, you need to 
cover the same information: the issues involved, the applicable legal rules, and an application of 
the law to the facts to reach your outcome. Discuss all issues - some questions have more than 
one issue. 

 If you need scratch paper to make notes, use your exam itself. Although you must turn it in , it will 
not be graded. You may also designate a page of your bluebook as "notes" and it will not be 
graded.  

 
Caution: 

 Use non-eraseable dark blue or black ink for your essays. Do not use white-out or tear pages out 
of your blue book. 

 Bring one large bluebook and one 882 scantron to the midterm and final. Do not write your name 
on the bluebook cover; instead write your name on the inside back cover of the bluebook only. 
The purpose of this requirement is to ensure blind grading. Write on every line of the blue book. 
Write on only one side of each page; however you may use the facing page to insert information. 
Write your name on the exam itself. When you complete the exam, place the exam and scantron 
inside your bluebook and turn in the whole as a package. Failure to follow all of these directions 
will cause a 0.1 reduction in your exam grade. Failure to return the exam itself will result in a 
grade of "F" for the exam and may be referred to the Associate Dean's office for further 
proceedings. 

 All exams are closed book. You may bring in, using both sides of one page no larger than 8.5x11 
inches, anything you wrote. 
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Assignments 
 
 Readings & Lecture capture Work due 
Wed., 8/27 
LC1 
 

Legal system, court system, procedure,  
remedies, court system & civil procedure.  
Read ch. 1 & 2 
 
Podcasts2: Watch/listen to Civil Procedure 
and Introduction to Law 
__________________________________ 
Intentional torts: Invasion of privacy, 
trespass to real & personal property, 
nuisance. Read 201-10.3 
 
Podcasts: Torts Introduction; Torts: Property; 
Torts: Invasion of Privacy 
 

Ch. 6: Brief PC4 11, Anderson v. 
Mergenhagen, AOL v. NHCD and 
Kremen v. Cohen (all attached). 
Please note that these are not 
graded – just give them a try and 
bring them to class. In addition to 
the explanatory materials in this 
syllabus, you’ll find additional 
guidance at 
http://www.csun.edu/blaw/student-
resources 
> “How to brief a case” 
 

Wed., 9/3 
LC 
 
 

Negligence: read 216-236; 242-47. 
Products liability: Read Lunuzzi (attached) 
 
Podcast: Torts: Negligence; Torts: Products 
liability 

Brief Kroger5, Gonzalez 
(attached), Smith v. U.S. Gypsum 
(attached), 
PC 5, 8 

Sat., 9/6 
RC6 
 

Negligence & Products liability  PC 9 & 11; post both briefs in a 
single file to turnitin.com7 

Wed., 9/10 
LC 
 

Contracts, offer: read ch. 10 
Acceptance: read ch. 11 
 
Podcasts: Contracts: Offer; Contracts: 
Acceptance 

Ch. 10: brief Meram, Grunden-
Martin (attached),  PC 2, 3, 4 & 5  
 
Ch. 11: brief Trademark, Belden, 
McGurn, PC 1 & 8 
 

Wed., 9/17 
LC 

Contracts 
Reality of Consent: read ch. 13 
Legality: read ch. 15 
 
Podcasts: Contracts: Reality of Consent; 
Contracts: Legality 

Ch. 13: brief PC 1, 4, 7 & 10 
 
Ch. 15: brief Nasc, PC 2 & 9;  
 
 

                                                 
1 “LC” refers to a live, in-person class. 
2  “Podcast” refers to lecture capture. You should view or listen to each listed recording. They are located 
at: http://csun.echo360.com:8080/ess/portal/section/1e719a7e-3735-4da5-8072-6d709ea6c80e 
3 All page numbers refer to the hardcopy text; note that the e-version has a dual numbering system; do 
not refer to renumbering of those pages but instead to the original page numbers, in smaller font.  
4 “PC” refers to the problem cases located at the end of each chapter. 
5 Unless noted otherwise, all cases are located within the assigned readings. 
6 “RC” refers to a remote class. No physical attendance required; no campus class meeting.  
7 Turnitin.com is located in Moodle. 

http://www.csun.edu/blaw/student-resources
http://www.csun.edu/blaw/student-resources
http://csun.echo360.com:8080/ess/portal/section/1e719a7e-3735-4da5-8072-6d709ea6c80e


 8 

Sat., 9/20 
RC 

Quasi-contract: read 326-28. 
Statute of Frauds: read ch. 16 (responsible 
for sale of goods ≥$500 and sale of interests 
in land) 
 
Podcasts: Taking exams; Contracts: Quasi-
Contract; Contracts: Statute of Frauds; 
Remedies 
 

Ch. 9: brief PC 8  
 
Ch. 16: brief PC 8 
 
Post both briefs in a single file on 
turnitin 
 
 

Online 
assignment 
Sun., 9/21 

Practice exam Practice exam – submit to 
turnitin.com.  Credit/no credit 

Wed., 9/24 
LC 

Practice exam analysis; questions and 
review; Midterm 
 

Midterm 

Sat., 9/27 
RC 
 

Agency: read ch. 35 & 36 
 
Podcast: Agency: Creation, Fiduciary Duties, 
Tort liability; Contract liability of agent; 
Contract liability of principal 
 
Employment Law  
Read ch. 51 
 
Podcasts: Employment Law: Introduction 
and Equal Opportunity 
 

Ch. 35: Brief Eisenberg, Abkco; 
PC 1, 3, 6 

 
Ch. 36: Brief PC 1, 2, 7, 8 
 
Ch. 51: Brief Darco, PC 4, 7, 11;  
 
Post all briefs in a single file on 

turnitin.com 
 

Wed., 10/1 
LC 

Analysis of ch. 35, 36 and 51 briefs 
Midterm review 
 

 

Wed., 10/8 
LC 
 

Business Organizations 
Partnerships, sole proprietorships 
Read ch. 37 & 38 
 
Podcasts: Business Organizations: 
Introduction; Business Organizations: 
Partnerships; Business Organizations: 
Partnership Dissolution 

Ch. 37: Brief Southex, PC 6 
 
Ch. 38: Brief PC 7 
 
Ch. 39: Brief PC 8, 9 
 
 

Sat., 10/11 
RC 

LLPs, LLCs, Ltd. Partnerships, corporations: 
read ch. 40, 41, 42 
 
Podcasts: 
Business Organizations: LLCs & LLPs 
Business Organizations: Limited 
Partnerships 
Business Organizations:  
Corporations – Creation, Characteristics, 
Promoters, Piercing the Corporate Veil, 
Corporate Management, Shareholders, 
Corporate Finance, Securities 
 

Ch. 40: Brief PC 3, 7 
 
Ch. 41: Brief PC  9  
 
Ch. 42: Brief PC 8, 9 
 
Post all briefs on turnitin.com in a 
single file 

Wed., 10/15 
LC 

Final exam, cumulative 
 

Final exam 
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Supplemental Cases & Case Problems 
 
Anderson v. Mergenhagen 
After the marriage of Dick and Karyn Anderson ended in divorce, Karyn harassed Dick’s new wife, 
Maureen. Maureen eventually obtained a warrant for Karyn’s arrest. Subsequently, Karyn’s new 
boyfriend, Paul Mergenhagen, then began following Maureen more than a dozen times in a two-year 
period. Mergenhagen took photos of Maureen as she was driving or walking with her children.  He also 
repeatedly made obscene gestures to her. The trial court dismissed the complaint.  
 
Barnes, C.J. With regard to the tort of intrusion upon seclusion or solitude, which is the claim made here, 
“the Supreme Court has held that the ‘unreasonable intrusion’ aspect involves a prying or intrusion, which 
would be offensive or objectionable to a reasonable person, into a person's private concerns.”…  the 
Georgia Court of Appeals held in several cases that, to state a claim under the ‘unreasonable intrusion’ 
tort, the plaintiff must allege a physical intrusion which is analogous to a trespass.   
Subsequent Georgia cases have quoted Peacock's conclusion that “the intrusion must be physical, 
analogous to a trespass,” but concurrent cases have recognized that this “physical” requirement can be 
met by showing that the defendant conducted surveillance on the plaintiff or otherwise monitored her 
activities. 
The tort of intrusion involves an unreasonable and highly offensive intrusion upon another's seclusion. 
Georgia courts have long recognized the form of invasion consisting of intrusion upon physical solitude or 
seclusion analogous to a trespass in plaintiff's home or other quarters, such as hospital or hotel rooms. 
Georgia courts have extended the principle beyond physical intrusion to include prying and intrusions into 
private concerns. 
 
In this case, Anderson alleges that her privacy was violated when Mergenhagen followed her repeatedly 
in the car and took numerous photographs of her and her car. While the Restatement (Second) of Torts 
suggests that a driver may have no cause of action for mere observation or even for having her 
photograph taken, a relatively harmless activity can become tortious with repetition, as when, for 
example, telephone calls “are repeated with such persistence and frequency as to amount to a course of 
hounding the plaintiff,” and becoming “a substantial burden to his existence.”  Similarly, repeatedly 
following a woman, who was pregnant for part of that time and was frequently alone or with her small 
children, photographing her at least 40 times, repeatedly causing her to become frightened and upset, to 
flee to her home, and to call the police seeking help, creates a jury question as to whether the defendant's 
actions amounted to “a course of hounding the plaintiff” that intruded upon her privacy. 
 
We must therefore conclude that the trial court erred when it granted summary judgment to Mergenhagen 
on this claim. Georgia law does not require physical intrusion to establish a claim of invasion of privacy. 
 
AOL v. NHCD 
AOL provides internet and email hosting. Members must agree not to use the AOL system to send bulk, 
unsolicited, commercial emails. Despite that, NHCD sales representatives (some of whom were AOL 
members) sent more than 300,000,000 spam messages. Each message cost AOL $0.00078 in 
equipment costs. Some of the spam had false headers and source identification. After AOL received 
more than 150,000 complaints, they asked NHCD to stop sending spam on the AOL system. Despite that, 
NHCD continued to do so. In AOL v. NHCD, what result? Discuss fully.  
 
Gonzalez v. Garcia 
 
Gonzalez, Garcia and Longest were co-workers at a power plant who carpooled to work.  One day after 
work, when Garcia was driving, they went to a nearby boat landing and drank beer and tequila for three 
hours.  They then went to nearby liquor store and, over Gonzalez’s protests, bought more tequila.  
Gonzalez called his wife to come pick him up, but she was not home.  They then went to a bar where 
Garcia and Longest drank tequila and Gonzalez drank a beer.  Gonzalez then insisted on driving Garcia’s 
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car, and drove Longest home.  After helping Longest into his house, he returned to the car to find Garcia 
in the drivers seat.  Garcia refused to allow Gonzalez to drive.  Gonzalez got into the passenger seat and 
fell asleep.  Garcia then got into a one-car accident, injuring Gonzalez.  Garcia’s blood alcohol rate was 
.20%. In the case of Gonzalez v. Garcia, what result? Discuss fully. 
 
Grunden-Martin v. Fairmount 
 
On April 20, Grunden-Martin wrote to Fairmount, in part: “Please advise us the lowest price you can make 
us on our order for ten carloads of Mason green jars...state terms and cash discount.” On April 23, 
Fairmount replied by letter: “Replying to your favor of April 20, we quote you Mason fruit jars....pints 
$4.50, quarts $5.00, half-gallons $6.50, per gross, for immediate acceptance.”  On April 24, Grunden-
Martin sent a telegram ordering ten carloads of quarts. On that same day Fairmount responded by 
telegram, “Impossible to book your order. Output all sold.” Grunden-Martin claims that there is a contract.  
Is there?  
 
Kremen v. Cohen 
  
In 1994, Kremen, on behalf of his company Online Classifieds, Inc. registered the domain name 
“sex.com” with Network Solutions, Inc. Subsequently, Cohen sent a letter he claimed to have received 
from Online Classifieds that said, “we have no objections to your use of the domain name sex.com and 
this letter shall serve as our authorization to the internet registrar to transfer sex.com to your corporation.” 
Without contacting Kremen, Network Solutions transferred the domain name to Cohen, who operated it 
as a highly successful business. Kremen filed suit against Cohen, among others, and received a 
judgment of $65,000,000. Cohen disappeared.  As against defendant Network Solutions, what result? 
Discuss fully. 
 
Lanuzzi v. Phillip Morris 
 
Mrs. Lanuzzi began smoking in 1951 when she was fifteen. She smoked two packs a day until her death 
from lung cancer in 1984.  She had tried several times, unsuccessfully, to quit. Her family brought a 
wrongful death and products liability suit against the cigarette manufacturer, Phillip Morris.  The evidence 
showed that there was some suspicion that cigarette smoking could cause cancer as early as the 1950's. 
Some internal documents of Phillip Morris indicated that they knew that there was some evidence of the 
causal connection between cigarette use and illness, but that they did not warn consumers of this 
information.  The FDA did not require that warnings of the risk of illness be placed on packages until the 
1960s. Phillip Morris did so at that time, in compliance with federal law. In the Lanuzzi’s suit against the 
defendant, what result? Discuss fully. 
 
 
SMITH v. UNITED STATES GYPSUM COMPANY 612 P.2d 251 (Okla. Sup. Ct.1980) (edited for 
classroom use) 
 
PRIOR HISTORY:   
  
Appeal from the District Court of Pittsburg County, Oklahoma Honorable Robert A. Layden, Trial Judge. 
In an action based on manufacturers' products liability, defendants appeal from a jury verdict in favor of 
plaintiff, injured in a fire and explosion from vapors emitting from the adhesive he was using to panel his 
bathroom. 
 
DISPOSITION: AFFIRMED. 
OPINION:  This is an appeal from a plaintiff's verdict in a manufacturers' products liability action. 
Defendants, appellants herein, are the manufacturers and distributors of Wal-lite, a solvent based 
adhesive used to install paneling. 
 
Plaintiff and his wife, intending to panel their bathroom, purchased two gallon cans of Wal-lite. The 
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paneling was to be placed over the bathroom window, consequently it was closed and sealed. The 
directions on the can were as follows:  
"DANGER 
  
EXTREMELY FLAMMABLE 
  
VAPORS MAY CAUSE FLASH FIRE 
  
VAPORS HARMFUL 
  
See cautions on back panel" 
 
Back label carried following admonitions:  

"CONTAINS HEXANE. Vapors may ignite explosively. Prevent buildup of vapors--open windows 
and doors--use only with cross ventilation. Do not smoke, extinguish all flames and pilot lights; 
turn off stoves, heaters, electric motors, and other sources of ignition during  [*253]  use and until 
all vapors are gone. Do not take internally. Avoid prolonged contact with skin and breathing of 
vapor. Keep away from heat, sparks, and open flame. Close container after each use." 

 
Pursuant to his reading of the instructions, plaintiff turned off the hot water heater and the pilot light on his 
kitchen stove and opened the front and back doors. He then opened the can and started the application. 
Several minutes later his wife turned on a fan across the hall from the bathroom. As she reentered the 
bathroom she testified she saw a blue flame erupt under plaintiff's trowel and [**3]  the explosion 
occurred. Plaintiff was seriously injured. 
 
Plaintiff filed the present suit based on manufacturers' products liability. Plaintiff claimed Wal-lite as sold 
in gallon cans was defective when it left the manufacturer's hands in such a way as to make it 
unreasonably dangerous to the ordinary consumer. He alleged warnings on the can were inadequate in 
that even if they were followed, the product was still unreasonably dangerous. The claimed defect was 
the rapid release of highly inflammable hexane vapors. Plaintiff sought actual damages and also punitive 
damages contending defendants' marketing the product with full knowledge of its dangers was wanton 
and reckless conduct. 
 
Trial was held to a jury who returned a verdict of actual damages in the amount of $600,000.00. It did not 
award punitive damages. Defendants did not file a motion for new trial but timely perfected this appeal. 
 
Defendants claim the trial court erred in overruling their demurrers to the evidence and motions for 
directed verdict, arguing there was insufficient evidence to submit the case to the jury.  In Kirkland v. 
General Motors Corporation, 521 P.2d 1353, 1363 (Okla. 1974) this court set out the elements of a cause 
of action in manufacturers' products liability.  
"First of all Plaintiff must prove that the product was the cause of the injury; the mere possibility that it 
might have caused the injury is not enough. 
  
Secondly, Plaintiff must prove that the defect existed in the product, if the action is against the 
manufacturer, at the time the product left the manufacturer's possession and control. (Citation omitted). If 
the action is against the retailer or supplier of the article, then the Plaintiff must prove that the article was 
defective at the time of sale for public use or consumption or at the time it left the retailer's possession 
and control. 
  
Thirdly, Plaintiff must prove that the defect made the article unreasonably dangerous to him or to his 
property as the term 'unreasonably dangerous ' is above defined." 
 
Unreasonably dangerous is defined as "dangerous to an extent beyond that which would be 
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contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the 
community as to its characteristics." n1 Defendants claim proof of the third element of the cause of action 
was missing. 
 
There is no question the Wal-lite exploded, probably due to ignition of the vapors by the electric fan. But 
was the proximate cause an unreasonably dangerous product due to defective design and inadequate 
warnings, or was it plaintiff's ignoring the warnings on the can? 
 
If a product is potentially dangerous to consumers, a manufacturer is required to give directions or 
warnings on the container as to its use. If these warnings cover all foreseeable use and if the product is 
not unreasonably dangerous if the warnings and directions are followed, the product is not defective in 
this respect. If warnings are unclear or inadequate to apprise the consumer of the inherent or latent 
danger, the product may be defective; particularly  [*254]  where a manufacturer has reason to anticipate 
danger may result from the use of his product and the product fails to contain adequate warning of such 
danger, the product is sold in a defective condition. 
 
Although breach of a "duty to warn" on part of manufacturer is an element of a negligence action, it is not 
applicable in strict liability. The focus here is on the condition or defect existing in the product itself which 
may be defective because product does not contain proper instructions or warning. See Ezagui v. Dow 
Chemical Corporation, 598 F.2d 727 (2nd Cir. 1979); Cooley v. Quick-Supply Company, supra. 
  
Foreseeability as applied to manufacturer's products liability is a narrow issue. A manufacturer must 
anticipate all foreseeable uses of his product. In order to escape being unreasonably dangerous, a 
potentially dangerous product must contain or reflect warnings covering all foreseeable uses. These 
warnings must be readily understandable and make the product safe. Foreseeability as used here is not 
to be confused with foreseeability involved in the concept of proximate cause under a negligence theory; 
see Cooley v. Quick-Supply Company, 221 N.W.2d 763 (Iowa 1974). 
 
…[D]efendants in the present case should have known that some users would install paneling in a room 
without a window. If the jury found Wal-lite was designed in such a way that the vapors ignited easily, and 
that warnings and directions did not adequately warn of the dangerous conditions created, it was justified 
in finding a defect in the product. If jury found this defect made the product unreasonably dangerous to 
the consumer, Kirkland's third element is satisfied. 
 
Expert testimony at trial indicated the hexane vapors contained in the adhesive were released at a rapid 
rate if applied as directed on the can. The label instructed the consumer to apply the adhesive with a saw-
tooth trowel. The expert opined such use compounded the dangers as this type of application doubled the 
evaporative rate by making grooves in the mixture. He concluded the release of the vapors into an 
enclosed space was too rapid to be overcome or guarded against. Plaintiff and his wife both testified the 
instructions and warnings were read and followed to the best of their ability. They attempted to satisfy the 
"cross ventilation" instruction by opening the doors and using the fan. 
 
Defendants claim the evidence shows plaintiff deliberately disregarded the instructions and warnings on 
the can, resting their case on the fact the bathroom contained no open window. This, they submit, caused 
the accident, not any defect in the Wal-lite. There is no evidence of such deliberate disregard of the 
instructions. To the contrary, testimony indicates every attempt was made to heed the warning. 
 
We hold there was sufficient evidence the warnings on the Wal-lite did not prevent the product from being 
unreasonably dangerous. Proof of the third element was sufficient to send the case to the jury. 
 
Defendants ask us to hold as a matter of law that plaintiff misused the product and voluntarily assumed 
the risk of a known defect, defenses to a manufacturers' products liability action under Kirkland v. General 
Motors, supra. Use of Wal-lite as an adhesive, its sole purpose, cannot be misuse of the product even if 
plaintiff used  it carelessly as alleged. n4 Evidence does not support defense that plaintiff knew the 
warnings were inadequate or that its application with a trowel would make the product more dangerous. 
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The existence of the defenses is a jury question. Trial court properly overruled defendants' demurrers to 
the evidence and motions for directed verdict. 
 
Defendants next suggest the issue of punitive damages should not have been submitted to the jury. They 
object to admission of reports of the financial worth of defendant United States Gypsum Company in 
support of an award for punitive damages, claiming this was prejudicial error. 
 
Plaintiff sought punitive damages in his petition. If punitive damages are an issue, evidence of worth of 
the defendants may be considered. n6 In no appellate proposition do defendants claim the verdict was 
excessive due to bias on the part of the jury because its members knew one defendant had a "deep 
pocket." The jury did not award punitive damages. No prejudicial error was shown.  
 
Defendants objected to the testimony of one of plaintiff's expert witnesses, a chemical engineer, that 
warnings appeared to him "to be inadequate," arguing this is testimony as to the ultimate fact. Also they 
objected to testimony of a psychiatrist warnings would be vague to a person such as plaintiff…We feel 
this is well within permissible testimony of expert witnesses and is not reversible error. n7 Defendants had 
ample opportunity for cross-examination. 
 
Defendants objected to two other instructions. 
 
Instruction No. 8 provided:  
"The plaintiff, James H. Smith, contends that the defect that is referred to in the previous instructions is 
what is called a design defect. A design defect includes the product itself or the information, the size or 
quantity of which it was supplied, and the instructions, warnings, and directions for its use. A design 
defect means that the product may be used for the purpose for which  it was intended, but that through 
some characteristic thereof, latent and not readily apparent to the eye, may cause injury or harm to the 
user of the product. The plaintiff further contends that the warnings are inadequate. A warning must 
adequately inform the ordinary user of the precautions, if any, he must take and the risk, if any, that he is 
exposed to in the use of the product. The warning must reasonably communicate the extent or 
seriousness of the harm that could result from the danger. The instructions may also be defective if the 
product, when used in accordance with the instructions create an unreasonable dangerous condition. 
 
Where warning is given, the manufacturer and distributor may reasonably assume that it will be read and 
heeded; and a product bearing such a warning, which is safe for use if it is followed, is not in defective 
condition, nor is it unreasonably dangerous." 
 
Instruction No. 9 provided: 

"The defendants contend that plaintiff, James H. Smith, misused the Wal-lite product. 
A misuse or abnormal use of a product is a use for some purpose other than that for which the 
product is intended. 
To prove misuse or abnormal use as a defense in [**12]  the present case, the defendants must 
prove by a preponderance of the evidence that:  
A. The purpose for which the plaintiff was using the product was improper; and 
  
B. The defendants could not reasonably foresee that the product would be used for such an 
improper purpose. 

 
If the use of the product is one that defendant could reasonably foresee, it is not a misuse of the product.  
It is not a misuse of the product to use the product for a proper purpose, but in a careless manner.  Thus, 
if plaintiff was using the Wal-lite product for a proper purpose, but in a careless manner, this is not a 
misuse and this is not a defense unless such action caused the accident.  Further, if the plaintiff was 
using the Wal-lite product for a proper purpose but was negligent in a manner which was reasonably 
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foreseeable by the defendants, this is not a misuse and this is not a defense.  Finally, if the plaintiff did 
something which contributed to the alleged explosion and fire, but was reasonable foreseeable by the 
defendants this is not a misuse and this is not a defense, subject to prior instructions on adequacy of 
warnings and causation. It is not a defense that negligence on the part of some other person contributed 
to the alleged explosion and fire in the present case." 
 
Defendants claim there was no evidence introduced at trial on which to base either of these instructions. 
Evidence, lay and expert, of the existence of warnings and their adequacy is found in the record as is 
evidence of use and purpose of the product. Under these circumstances the instructions adequately 
define the perimeters of a cause of action in manufacturers' products liability based on defective design 
and inadequacy of warnings, and defenses based on misuse. A judgment will not be disturbed on appeal 
by allegedly erroneous instructions where as a whole they fairly present the law applicable to the issues 
raised by pleadings and the evidence.  
AFFIRMED.  


