WRONGFUL TERMINATION: DEFENSES AND BEST PRACTICES

MGT 380 GUIDANCE

Wrongful Termination Breach of Public Policy:

The employer may defend by arguing (alternatively):

· The employee’s conduct is not sufficiently connected to a legally protected right or duty, so the termination does not breach “public policy;” OR
· The “public policy” at issue does not extend to protection of the employee’s conduct: employees’ protection extends no further than the legal right or duty itself; OR 

· The employee’s conduct which is allegedly protected by “public policy” is not the reason he or she was terminated: rather, the termination resulted from conduct or performance issues unrelated to the conduct in question.
Wrongful Termination Breach of Implied Contract:

The employer may defend by arguing (alternatively):

· The implied contractual term allegedly breached did not exist (e.g. the policy manual does not contain such a policy; no such practice or procedure exists, etc.); OR

· The implied contractual term allegedly breached exists but the employer met its obligation under it (e.g. conducted performance evaluations in the manner promised, gave progressive discipline, etc.); OR

· The implied contractual term which was allegedly applied arbitrarily to the employee was uniformly applied to similarly situated employees.

BEST EMPLOYMENT PRACTICES TO AVOID WRONGFUL TERMINATION LIABILITY:

· Communicate clearly and effectively all employment policies, procedures, and expectations to employees;

· Regularly review policies and procedures to determine whether additions, revisions, or deletions are needed;

· Ensure that employer’s obligations under these policies and procedures are being met through training and internal employment practices audits (e.g. are all supervisors conducting fair evaluations in a timely manner?);

· Maintain uniformly applied policies, procedures, and expectations through training and internal employment practices audits;

· Before agreeing to terminate an employee, determine whether:
·  The employee has made workplace-related complaints recently;
· The employee has received positive performance evaluations;
· The employee has been given warnings regarding their conduct or performance: If not, is such a warning appropriate or usually given in similar situations?;
· Other employees who are similarly situated have also been terminated;
· A “last chance agreement” appropriate. 

