GUIDANCE ON PRESERVING THE AFFIRMATIVE DEFENSE (summarized from EEOC Enforcement Guidance on Vicarious Liability of Employers for Supervisory Sexual Harassment, 6/99)

Policy and Complaint Procedure
· Provide every employee with a copy of the policy and complaint procedure
· Redistribute it periodically
· Include information about EEOC/DFEH agencies: can file claim with these agencies
· Give training to all employees – with periodic retraining
· Train supervisors on appropriate and effective action to prevent harassment and address harassment complaints (e.g. don’t discourage complainant)
· Explain in policy and training:

· What is prohibited conduct
· Protection against retaliation for complaints
· Complaint procedure: How to make a complaint 

· Make complaint process accessible (e.g. report to any supervisor)
· Include complaint form in/with policy
Effective Investigation
· Interview Complainant, Alleged Harasser, and Third parties who could reasonably be expected to have relevant information. Inform all that they must keep the fact of the investigation and its details confidential.

· Complainant
· Who, what, where, when, how: nature of conduct
· How did it affect you?
· How did you react?  Response received?
· Witnesses?
· Did (alleged harasser) behave this way to others?
· Has anyone else complained of (alleged harasser’s) behavior?
· How would you like to see the situation resolved?
· Other relevant information?
· Tell complainant to inform you of continuing, additional problems
· Alleged Harasser
· Response? (after describing nature of allegations)
· (if claims allegations are false): any reason for the complainant to lie?
· Witnesses?
· Notes, physical evidence, other relevant information?
· Tell alleged harasser that you will inform him/her of results of investigation/any questions, come see you
· Third Party Witnesses 
· What did you see or hear?  When did this occur?
· How does the alleged harasser act toward complainant?  Others?
· Has complainant communicated concerns to you?
· Other relevant information?
Credibility Determination

· Inherent plausibility of statements

· Demeanor

· Motive to falsify

· Corroboration

· Past record

Documentation

· Complaint form (complainant or individual taking complaint completes it.  Have complainant review it if completed by another.)

· Master list/guide of investigation: e.g. dates and times of interviews

· Investigator’s Notes 

· Witness statements: reduce to summary, have witnesses (including alleged harasser) review the statements and sign it.  

· Summary of investigation’s factual findings

Determination

· Examine facts gathered and apply legal standards
· Credibility assessment in cases of lack of corroboration/eyewitnesses
· If findings are inconclusive, take further preventive measures such as training and monitoring.
· Progressive discipline
· Examples of Preventive/Remedial Measures
· Verbal or written warning
· Transfer (avoid transferring complainant – if do, ensure documentation of complainant’s request for transfer)
· Demotion
· Suspension
· Discharge
· Training/Counseling
Avoiding a harassment lawsuit:

· Restoration of leave taken because of harassment
· Expungement of negative evaluations in complainant’s personnel file that arose from harassment
· Reinstatement
· Apology from harasser
· Monitoring treatment of employee
